
3iTin (aW) %raBian AyAYloN

fAX
iM&gx£!

Office of the Commissioner (Appeal),

Mg avVa,3T©H 3{T3mTW, 3{faa gTa
Central GST, Appeal Commissionerate, Ahmedabad

dh!!ia ana, tram WPt, 3wRtTqT§.a6Mnq id..?q.
CGST Bhavan, Revenue MaR, Ambawadi, Ahmedabad 38oor5

. @ 07926305065- adhda07926305r36

DIN- 20230164SW0000621097

vfhteg sro q.gl gIgI

/8€9? - 9 aBF mw dwr : File No : GAPPL/ADC/GSTP/1720/2022 -APPEAL

a wita aTi?T +wr Order-In-Appeal Nos. AHM-.CGST-001-APP-ADC-21 8/2022-23
fHpF Date : 30-01-2023 mM @a tA aRIa Date of Issue : 31-01-2023

dt fRfi{ UWFT_3iqr&iT3sM (aNt?T) atT nW

0 Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals)

Tr
Arising out of Order-in-Original No. 28/AC/Div-l/RBB/2021-22 DT. 29.12.2021 issued
by The Assistant Commissioner, CGST & CX, Division-1, Ahmedabad South

g wit,wat vr qq Vet q€r Name & Address of the Appellant / Respondent
Mangharam Vasumal Ramwani of M/s.Star Impex, C-25, Ground Floor,

Sumel Business park-1, Raipur, Ahmedabad-380002

gr 3n&qT(3itihy+ HIfi18 '6t§ @fh tR7nfafaa
atm6quI &-a©n 38ftsr aT=rt Wt WaT II

aOh#nl3mm©©r+/
(A)

fRy p9rson aggrieved by this Order-in-Appeal may file an appeal To the appropriate authority in the

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
GhbFJ8ne of the issuis involved relates'th place of supply as per Section 109(5) 6f CGST Act, 2017.

i

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than
in8ntioned in para- (A)(i) above in tb Fms of Section 109(7) of CGST Act, 2017

as

0 'ii

(iii) hgE;Ej}.:f=sJ:.'s,IbB:dg#Hr’Min;£)'l;=a'-8F'{A-e--ai#Jrence in Tax or Input Tax Credit involved or the amount of fi.ne, fee .or penalty
a;t-eTriin id in {h8'or–dei-appea16d'again£t, subject to 'a maxiMum of Rs. Twenty-Five Thousand.

(B)

(i)
n 112(8) of the CGST Act,.2017 after paying -_

--–(ij -- Full amount of fix, Interest, Fine, Fee and Penalty arising from the impugned order, as is

:ed by the appellant, and

(A) hiV#££l:aJhTIH::HfjlfdpueIdc;rnleTt IRiSIIanfgcGST Act, 2017,aaE3H:tfpJr#txhien sdI fdP:trIJE
in relation to which the appeal has been filed.

r ties) Order, 2019 dated 03.12.2019 has
provided;hat the appeal to tribunai can be made within three months from the date of coTmunicqion
gf Ord gr or date on-which the President or the State President, as the case maY be/ of the Appellate
Tribunal enters office, whichever is later.

T

(C) RTf HIt(hr
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iORDER-IN-APPEAL

Brief Facts of the Case :

M/s' Star Impex (Legal name - Mangharam Vasumal

Ramwani), C-25, Ground Floor, Sumel Business Park-1, Raipur,

Ahmedabad 380 002 (hereinafter referred as 'Appellant’) has filed the

present appeal on 27.05,2022 under Rule 108 of the CGST Rules, 2017

against the Order-in-Original No. 28/AC/Div-I/RBB/2021-22 dated

29.12.2021 (hereinafter referred as 'Impugned Order’) passed by the
Assistant Commissioner, CGST, Division - I, Ahmedabad south

(hereinafter referred as 'Adjudicating Authority ’) .

Amount of Refund claimed Amount sanctioned Amount

TFT I';g;::'='**„,VPNTotal

11July'2017

2(i). Briefly stated the fact of the case is that the appellant

registered under GSTIN 24AIOPR0322CIZO had filed a refund claim of for

the period of July’2017 on account of 'Refund cr accumulated Input Tax
Credit (ITC) due to export of Goods & Services without payment of Tcvc’ under

Section 54(3) of the CGST Act, 2017. The claimant had mentioned in their

claim that they had claimed drawback at higher rate for the- goods

exported and therefore, they had filed manual RFD-OIA for refund of

SGST portion of Rs.71,493/- only. Further, it was noticed that the

claimant had also availed Input Tax Credit (ITC) on their inputs/input

services during the relevant period. Since, the claimant had availed higher

rate of drawback in the Shipping Bill for July-2017 on the goods exported

and claimed refund of ITC on export of goods and services without

payment of tax hence they were not entitled for refund of ITC for above

said period. As per Section 54(3) of the CGST Act, 2017 “no refund of input

tax credit shall be allowed, if the supplier of goods or services or both avaits of

draulbaclc in respect of Central Tax or claims refund of the integrated tax paid
on such supplies. .” Accordingly, refund claim was processed on 06.03.2019

as under :

a

a

2(ii). Further, the department has observed that Rule 12 and

13 of the Customs, Central Excise Duties and Service Tax Drawback Rules,

1995 read with Notification No. 131/2016-HRs (N.T.) dated

31.10.2016 as amended vide Notification No/$$}?2©]8;&qstoms (N.T.)

dated 29.06.2017 and Notification No. 73/gdf}i-M,Wt\N.T.) dated



3
F.No. : GAPPL/ADC/GSTP/1720/2022

/PS\

26.07.2017 provides as under during the relevant period/ under the

heading "Notes- and conditions" -

“(12A) The rates and caps of'’ drawback speciBed in columns (4) and (5) of the

said Schedule shall be applicable to export of a cowtmochty or product if the
exporter'satisjtes the following conditions, namely :-

Ca3@ the exporter shall dgctare, and if necessary, establish to the satisfaction

of the Assistant Commissioner of Customs or Deputy Comwass{,Offer of

Customs> as the case maY bei that nO inpUt tax credit of the central goods and
sen;ices tax or of the integrated goods a,nd services tax has been and

shall be avaited on the export product or on, any of the inputs or input

services used in the manufacture of the export product> or (H) v the goods are

expofted on paYment of integrated goods and services tax, the exporter shall

declare ' that no refund of integra.kd goods and services tax paid, on export
product shall be claimed;

{b) the exporter shall declare, and a necessary, establish to the

satisfaction of the Assistant Commissioner of Customs or Deputy

CommIssIoner of Customs) as the case may be) that the exporter has not

carded fOIward and shall not carry forward the amount of Cern;at credit on

the expoFt: product or on the inputs or input seruices used in the manuf(zcture

Of the expoFt pFoductJ under the Centro.I Goods and Services Tcu Act,
2017 (12 of 2017).”

The Department has further observed that Circular No. 37/11/2018-(,ST

dated 15.03.2018 issued from F. No. 349/47/2017_(,ST/ provides as
under :-

2' Non-avaament= of drawback : The third proviso to sub_section {3) of

sectIon 54 of the CGST Act states that no reNnd of in,put tax credit shaLI be

allowed in cases where the supplier of goods or services or both avails of
drawback in respect of central tax.

2.1 This has been clanBed in paragraph 8. C) of Circular No. 24/24/2017 _

GST, dated 21stDecember 2017. In the said paragraph> reference to Bse(..,Ron

54(3>@ of the CGST Act” is a typographical error and it should, read as

“section 54(3)G) oF the CGST Act”. It may be noted that in the said circular

reference has been made only to certtrat tax, irLtegr(lted tax> State / Uraon

temtorY tax and not tO customs duty let;table under the CUStO?Its Ac..,ty 1962

Therqfore> a supplier availing of drawback only u?ah respect to basic <.nstoms

dutY shall be- eLigibLe for reNtd of urLuaRze ci input tax credit of ce7arca tax, /

/ Union terN’torY tax: / httegrated tax / compensaaon cess under the

It is @rther claWed that reNnd of eligible credit on account of

-bq available et;en if the supplier of goods or services or both
of (irau>back in respect of central tcvc.”

a

a
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2(iii)• Further, it was observed by the department that the

claimant had availed ITC as well as Drawback under Category HAm at
higher rate during the period JuIY-2017. However, the claimant had mis-

declared that they had not availed iTC at the time of export. The said mis_

declaration was done before Customs Authority while claiming drawback

at higher rate. Further, it was at the time of filing refund claim only/ the

claimant submitted that they had claimed the drawback at higher rate for

the goods exported' Thus/ it resulted into mis-declaration/mis-statement

on the pan of claimant that theY had not availed ITC at the time of

export, whereas they had availed the ITC. Accordingly/ the department

has referred Section 16 of the CC,ST Act/ 2017 which read as under .

26€1> EveFY Fegistered person shall subject to such conditions and

restrictions as may be prescribed and in the manner specV1,ed, in section' 491

be efaHled to take credit of input fax charged on cmg supply of goods or

services or both to him which are used or {raended to be used in the course or

:Mrtherance of his business and the said amount shall be credited to hd
electronic credit ledger of such person. . . . ”

Further, the Section 41(1) of the cc,ST Act/ 2017 provides as under :

'41f I) EveFY registeted person shall subject to such conditions and

restnchons as maY be ptescdbed, be entitled to avail the creditor eligible input

taxi as self-assessed, in his return and such amount shan be credited to his
electronic credit ledger. ...”

In view of above the department has observed that the claimant has

violated the provisions of Section 16 & 41(1) of the c'(,ST Act/ 2017 in as

much as theY failed to ensure the eligibility of ITC while availing Drawback
at higher rate simultaneously.

C)

a
2(ivy Further, while disposing the refund claim/ the

department had rejected the Central Tax portion to the tune of

Rs'lO,38/099/- (CGST Rs.71,493/- & IGST Rs.9,66,606/-) ,.d
subsequentIY issued the PMT-03 on 06.03.2019 as shown in table at para
2(i) above' AccordingIY, in view of above, the re-credited amount of ITC is

required to be recovered from the claimant as the same is not eligible to

them in terms of the provisions and violations as mentioned in above
pa ras

2(vy Further, the department has

74(9) and 122(2) of the CGST Act, 20r7 which

:ction 74(1); CEll

under
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'74€1-1 WheTe it appears to tb proper oiIBeer th,ca any tax has not been paid or

shQrt p“iCi ar eTro"eoustY refunded Of t1,here input tax credit ha, b,„, W,..,„g tV
av(ale(i or utilised by reason of pctud1 or cluB URvul_wasstatement or

suppression of facts to evade tax, he shall serve notice on the person
chargeable with tax which has not been so paid or which has been so shot I

paid or to wh9m the rebnd has erroneousQ been llade} or u)hc) has wrongly

atJailed or atta''d input tm ”nda> ”quiMg him t. ,h,w .au,, a, to why he

should not pay the amount spedBed in the notice along with interest payable

the{eon undeF section 50 and a penaLtY equivalent to the tax specifIed in the
notice. . . ”

74t9) The proper offIcer shall at'' ' ”"„id,h„g th, „,p„,,„„t„ai„,, if ,„,y
made bY the person chargeabt9 with tcu, determine the awloan,toy ta_x.> #uerest
and penaltY due :from, such person and issue an order.„

= Fe) ;iiI:F:7;iI:iiI: P} ::T :iii p::iT; ;;Iii!;}; e teF:::= ) O =
(a)

a

;1 yeT :=;}o :F:/bar : ra : 1:1:: 1) :ArJ:Tis s;J :: ::I[IT:n T: : i7 ) : :#{:::F ; ::I) ::cITs I / :
tak due-from suchper§on, u;hicheve;ls higher.”

In view of above/ the department has noticed that the claimant has

rendered themselves liable for recoverY and penal action under Section

74(1) & 74(9) as well as Section 122(2) of the CbST A'.,t/ 2017

AccordingIY, the department has issued a show Cause Notice to the

claimant under F' No' - v/Div-1/Ref-GST/02/Star-lmpex/Drawback/19-

20/Pt'I dated 04'03'2021' The said SCN has been adjudicated by the
a(ljuciicating authoritq vide impugned order and passed order as under .

" DIsallowed the wrongly mailed ITC of Rs. IO>38>099/_ (CGST
Rs'7:1493/ - and K3ST Rs.9>66>606/ -) and order for recovery of sa7ne

u,IL(ier Section 74(1) of the C(,ST Act1 2017.

RecoverY of interest at appropriate rate on Lurongb (lvtlUed IT<.- under
Section 50 of the C(,ST Act> 2017.

iWLposed penalty of Rs.10,38,099/- under Se(.paOR 74(9) read u)Uh
Section 122(2) of the CC,ST Act> 2017.

a

ZZ.

111.

3.
Being aggrieved with the impugned .,d,, the appellant has

appeal on dated 27.05.2022, The appellant in the appeal
stated that -

Ltte FeIhnd of accumulated iTC; due to export of goods
WIthout paYment of tax for the pertod of July’2017 for

filed the present

Bg
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c”"0Um ':f Rs.11,09,592/- CiGST 966606/. CGST 71493/-, SGST
7 1 493/-).

TheY have claimed higher rate of Drau>back on the goods exported and

ctaiwLed reNn(i of iTC on export of goods & Services. without payment of

tax. Hence, theY were not entitled for refund oftmu.taized ITC.

Subseque**th> they IFtIed manual rebn(i ctakrl under GST RFD-OIAf.„

reNnci of SGST of Rs.71493/ - only.

The Ld. Deputy ComrMssioner has sancaoned the refund vf Rs.71493/ _

and rejected the Refund of Rs.loy38l099/_ (IC,ST 966606/_ + CGST

71493/J vide impugned order and ordered to re-credit Rs. IO,38,099/-

to the Electronic Credit Ledger in Form GST PMT_03 under Rule 93{2) of

the CGST Rules, 2017.

The impugned order, demanding interest and penalty is bad in law and

same is required to be quashed and set aside in the interest of just{,ce.

IheU 'e:fewed the Section 50 of the CGST Act, 20r7 in thi, „g„,d.

The ITC was not credited to appellant’s Electrode Credit Ledger taI

28'12.21 ie. a day prior to issuance of impugned order. ITC ava,Red by

them was alreach deposited to the Gouerrtment by way of debit to as

Electronic Credit Ledger and there was no loss to the exchequer. Leuy ing

Interest on the amount atFeadY received win tcm,ta.mount tb coaecdon oJ

Interest on the tax already available with Government. Submitted cor>ty

of Electrordc Credit Ledger wherein the amount of iTC was debited on

29.31.2017 and subsequently credited only on 28.12.2023. In this

regaFd> tefewe(i case of Pratibhcl, Processors Vs. UC)I, reported in 1996
(88) ELT 12 (SC).

The amount of ITC claimed was never utilized by them. It can be seen

from Electronic Credit Ledger for the period front 01.07.2017 to

07.04.2018, there was no uaRzatk)Tt of iTC for pcLqment of Taxes. It is

wea settle(i tau> that interest is to be paid on ututzatic>n of ITC and not

mere avaitTnent, reliance placed on judgment of Hon'He High Court of
Karnataka in the case of Commissioner of C. Ex. & S. Tax Vs. It// s. Bm

F07ge Pvt:' A' {epoFteci in 2011-TIOL-799-HC-KAR-CX. Also relied on

case of Nova Petrochewticats Ltd. Vs. CCR> reported in 2017 (49) s.T.R.

125 (Tri. Ahmed.), M/s. Commercial Steel Eng in,eering Corpor<.a{on vs.
the State of Bihar reported in 2019 (7) TIVH 1452.

Q

V

The Respondent in para 24 of the impugned order has abcepted that the

re-cFedit Pf ITC had not been affected due to technical glitch in system.

That as soon as the re-credit was credited to#@@R£rb€s electronic credit

ledger ,„ah th, am,u„t ,J ITC wh,h @;@g4i>{{„g p,.,,,, .f
':t'li„Li„g @„d af ITC, the appeZZant paic{@ a§Wna'M&iz,d a, ITC ,n
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29.12.202 1. subwtitted copy of DRC-03 which shows payment of ITC on
29.12.2021.

The Respondent erred in imposing penalty upon appellant when the

appellant bona8ciety accepted their unintentbna! mistake and rbquested

to reNmi only SGST amount of ITC and imwtecitate ty nurde the payment
that was wrongly avaited but not utilized by them.

The Respondent failed to appreciate that in order to impose penalty
under Section 74 of the CGST Act, it is i7nportartt that the assessee

wrongly availed or utiUze(i ITC by reason of fraud1 or ang uRUfu\
msstatewtent or suppression Of facts to evade tax. In the present case,

the appellant has acted in a bonaOde to(ly clad in no way has avatIed

iTC bY reason Of :fraudJ or anY Will& t missta,temertt or suppression Of

facts ,

Referred case of Pushparn Phannaceuaca,is Cowtparty Vs. Collector of C.

Ex. BombaY reported in 1995 Supp(3) SCC 462; Anand IVishikatua Co.

Ltd. Vs. Commissioner of C. Ex. ]Weerut reported in 2005 (7) SCC 749.

The appetta,nt in bona-pde mattner has avatIed ITC, but when #donned

by the GST Authorities, requested to reject wrong refund or , iTC in

respect o/ rGS IF anci CGST. This clearly shows that th, App,Kant „,„„
intencied to at>ait ITC wrongly with maIa Pcie inten.tion.

In. view of aboue submissions, there has been no loss of revenue to the

Gouernment, there is no justi$cation for imposing interest and penalty
on the Appellant.

In view of above, the appellant has made prayer that interest and penalty

proceedings be dropped; that the Order-in-Original to the extent of

demanding interest and imposing penalty may be quashed and set aside.

0

a

4. Personal Hearing in the matter was held on 22.11.2022,

wherein Mr' Arjun Akruwala-, C. A. was appeared on behalf of the

'Appellant’ ag authorized representatives. During PH he has stated that
theY have nothing more to add to their written submissions made till date.

Discussion and Findings :

5(1)' 1 have carefulIY gone through the facts of the case available

on records, submissions made by the 'Appellant' ih the Appeals

THErandum as well as additional submission made by appellant. 1

that in the instant case the appeal has been filed by delay

rrnal period prescribed under Section 107(1) of the CGST
However/ in view of Hon/ble Supreme Court's order dated
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10.01.2022 in matter of Miscellaneous Application No. 21 of 2022 in

M.A. 665 of 2021, in SMIW(C) No. 3 of 2020 the present appeal is

considered as filed in time. Accordingly, I am proceeded to decide
the case.

I find that the appellant has filed a refund claim of

Rs.11/09,592/- under categorY 'Refund of accumulated Input Tax Credit

(ITC) due to export of Goods & Seruices tuithout payment of Tcu’ for the period

of July 2017. While verifying the refund claim the department has noticed

that the appellant has claimed the duty drawback at higher rate i.e. Rate

'A’ on the goods exported and also the appellant has availed Input Tax

Credit on their input/input services during relevant period. Accordingly,

the appellant has filed manual Rl-D-oIA for refund of s(,ST portion of
Rs'=71493/- onIY' AccordingIY, the department has sanctioned refund of

Rs.71493/- (SGST) and rejected the refund claim of Rs.10/38/099/- (IGST
9,66,606/, + CGST 71,493/-) and issued the PMT-03.

B

a
5(iiy Further, I find that the department has observed that in

terms of Section 54(3) of the CGST Act, 2017 that refund of ITC shall not

be allowed, if the supplier of goods or services or both avails drawback in

respect of Central Tax or claims refund of Integrated Tax paid on such
supplies. Further, I find that the department has referred the Rule 12 and

13 of the Customs, Central Excise Duties and Service Tax Drawback Rules/

1995 read with Noti. No. 59/2017-Customs (NT) dtd. 31.10.16 as

amended by Noti. No. 59/2017-Customs (NT) dtd. 29.06.17 and Noti. No.

73/2017-Customs (NT) dtd. 26.07.17. According to which/ prescribed rate

of drawback shall be applicable if exporter satisfies conditions that no

input tax credit of the CGST or IGST has been and shall be availed on the

export product or on any of the inputs or input services used in the

manufacture of export product. Further, I find that the department has
also referred Circular No. 37/11/2018-GST dtd. 15.03.2018.

a

5(iiiy Considering the above facts, the department has noticed

that the appellant has availed the ITC as well as Drawback under Category

'A' at higher rate during period July 2017 however/ appellant has mis-

declared that they had not availed ITC at the time of export before the
customs authoritY while claiming the drawback at higher rate. Further, it

was noticed by department that at the time pFld claim only/ the
appellant has submitted that they had clair/#6(ew&M%\ higher rate for

goods exported. Accordingly, the departmMaMag94d that it is mis-
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declaration/mis-statement on the part of appellant that they had not

availed ITC at the time of export, whereas they had availed the ITC.

In view of above facts, a SCN was issued to the appellant and

same was decided by the adjudicating authority vide impugned order,

against which the appellant has preferred the present appeal.

5(ivy I find the appellant in the present appeal main'ly

contended that they have availed the ITC but not utilized the said iTC of

Rs.10/38/099/- (IGST 9,66,606/- + CGST 71,493/-). While claiming

refund of accumulated ITC they have debited said iTC on 29.11.2017 from

their electronic credit ledger. Therefore, for the period from 29.11.2017 to

27.12.2021 it was under Govt. custody as not re-credited to them.

Further, I find that the appellant has contended that said ITC was re_

credited in their ITC Ledgef on 28.12.2021/ however/ immediately on

29.12.2021 theY have debited the said iTC from electronic credit ledger

vide DRC-03' dated 29.12.2021. In support of their claim that they have

not.utilized the ITC in question, the appellant has produced the copy of

Electronic Credit Ledger of relevant period i.e. F.y. 2017-18 to F.y. 2021_
22

a

5(vy On going through the impugned order I find that the

appellent has raised all these submissions before the adjudicating

authoritY' I find that the adjudicating authority has given findings that

appellant had mis-declared that they had not availed ITC at the time of

export before the Customs Authority thus charges framed under seN are

beYond doubt. Further, the adjudicating authority has held that the

appellant has not onIY mis-represented before the department about non-

availment of Cenvat but also claimed higher drawback on export of goods;

that the said facts come.s to their knowledge only when appellant filed the

claim in question; that these acts of omission and commission renders the

appellant liable for penal action; that thus/ till -the date of filing of the
claim, the facts were suppressed from the department by the appellant.

a

5(vi)- . In view of above facts, I find it pertinent to refer Section

16 and Section 41(1) of the CGST Act, 2017. 1 find that according to said

is very much clear that the every registered person has to

availing - of ITC about the prescribed conditions and

lrding eligibilitY of ITC. In the present matter I find that
claimed higher rate of drawback and in this regard,

proVISIons

Fl\

as
Q;
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there is condition that no ITC of CC,ST or 1(,ST has been or shall be

availed on the export product or on any of the inputs or input services
used in the manufacture of export product. Therefore, I find that the

appellant has violated the prescribed conditions and availed the Input Tax
Credit .

I

5(viiy Further, I find that it is on record that the appellant has

filed refund claim of accumulated ITC due to export without payment of

tax for the period July 2017 and on being pointed out by the department

that theY had claimed higher rate of drawback hence they are not entitled

for refund' AccordingIY/ the appellant has filed revised fresh manual

refund application for refund of S(,ST portion only. So/ it is very much

clear that the appellant has accepted the view of department.

5(viiiy Further, I find that the adjudicating authority has

lmposed the equal amount of penaltY of Rs'lO,38,099/- on the appellant

in the present matter in terms of Section 74(9) read with Section 122(2)
of the CGST Act, 2017. AccordingIY, the relevant provisions are
reproduced as under :

I=Iifrdo : r 1:IfIT!ILe£1L1L E r :::roed = FiTS ) irILfluLt ::= =)i}:I=sbs: :te =IT:: geT

:}:IT ;E= E !1 71L 1LIL![1Le:: s1LIL){: C: ? =:::e ] ;IFh(1bp{ e :: ::hi!!:i ; ejrv Iit : frI: a : \ IT J: eJin

;3: i Z Fogt : :bf :IT::e;TnL=F:=:(1F# 11 :r=a z;:r TrOJ ;II ::1iS ?1:1::1Lt =L 3:Jiu o : :=:= = IoT:)TiLgtYe

;::;1: : :: : : jrey :: :t=1:::L o::1Lt aTrTde cj1iTf=1L:h:[1L:aSIre TV :1: gt IItIIrIg ::APr:?Leenotice

74t9> The proper OiBeer sheall a$er considedYlg the rejresentaaon, if any,

made bY the pefson chcmgecate with tax, deterrrarte the amount of taxI #tterest
and penalty due from such person and issue an order

*Section 122. Penalty for cer{crirt offences
(2) Any registered person who suppl
which any tax has not been paid
where the input tax credit has been wronGjy ctv

Cct) for ci,ny reason, other than the reason of fraud
Htisstatemertt or suppression of facts to evade
penalty of ten thousand rupees or ten pe
person, tuhicheuer is higher;
(b) for reason of fraud or any wilful
evade tax, shall be liable to a pe
tax due from such person, w',

a

a

or services or both onOHQ
or short-pa, or erroneously refunded)

or utilised

.Ie fi a

',t. of the t, '.ue \Trl SUC

or SLLppresstorl

$B:i?@a\ten thous Iupees
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According to above provisions equal amount of penalty can be

imposed in the matter When input ta, ,r,ciit „,.,„gIg a,ait,d ., uH.Lk,d bq/ for

reason of fraud or any u£©ut rnisstatement or suppression, of facts. Here in

the prQsent matter the appellant has availed the ITC as well as Drawback

under Category 'A’ at higher rate during period July 2017 however/ they

have mis-declared that they had not availed ITC at the time of export

before the customs authority while claiming the drawback at higher rate.
Further, I find that appellant has claimed refund of accumulated ITC due

to export without paYment of Tax and when pointed out by department

theY accepted their mistake. Accordingly, I find that it . is mis-

declaration/mis-statement on the part of appellant as they have

suppressed the material facts from the department as discussed in
foregoing paras.a
6' Considering the above facts, I find that the adjudicating

authoritY has rightIY passed impugned order vide which disallowed the IT(_

to the tune of Rs.10/38,099/-. FUrther, in view of above discussions, I find

that the adjudicating authority has rightly imposed equal amount of

penaltY of Rs'lO/38/099/- in terms of provisions of Section 74 read with

Section 122(2) of the CGST Act, 2017. However, as regards to ordered for

recoverY of said ITC with interest under Section 50 of the. c(,ST Act/ 2017/

I find that the appellant is contending in the present appeal that they have

not utilized the said iTC of Rs.10/38/099/_ and in support of same

produced the coPY of their Electronic Credit Ledger. On going through the

same I find that till 29.11.2017 there was no other debit entry in their
Electronic Credit Ledger; they have debited the IT-(..- in question on

29'11'2017 and same was re-credited in their Electronic Credit Ledger on

28'12'2021' The appellant immediately on 29.12.2021 has debited the

said ITC in question vide DRC-03.Thus, it transpire that the appellant has

not utilized the said ITC of Rs.10/38/099/_

Considering the above facts/ I hereby referred the provisions of Section 50
(3) of the CGST Act, 2017, the same is as under :

(3 J Where the input tax credit has been wrongLy 'a,uaaed and utMsed> the

:rson shan paY interest on such input tax credit wrongly
at such rate not exceeding hrye7tty_four per cent. as

the Government, on the recowtmenda&orbs of the Council,
be ca£cutated, in such manner as may be prescribed.

a
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[As per Section 110 of the Finance Bill, 2022 this amendment has been

with effect from lst July, 2017, which has been notified vide Notification

No. 09/2022-Central Tax, dated 05.07.2022.]

In view of above, it is abundantly clear that interest is leviable

only if the Input Tax Credit has been wrongly availed and utilized.

However, in the instant case I find that the appellant has not utilized the

ITC and therefore, demanding interest under Section 50 of the CGST Act,

2017 is not justified.

+

7. In view of above discussions, I upheld the impugned order

confirming the demand of wrongly availed ITC of Rs.10,38,099/- (IGST

9,66,606/- & (_GST 71,493/-) and imposition of penalty of Rs.10,38,099/-

However, I set aside the demand of interest. The impugned order is
modified to the above extent. Hence, the appeal is partially allowed and

partially rejected .

gQ,rqdfgnr ®f©q{3Mv©rfhiaT<T7qfrueft#+fbnvrmel

The appeal filed by the appellant stands dispos'

C
above terms

a/

Ray ka)
inmissioner (Appeals)

Date :36.01.2023

1,7

Zyafa?

Additional

Superintendent (Appeals)
Central Tax, Ahmedabad
By R.P.A.D.

M/s. Star Impex (Mangharam Vasurnal Ramwani),
C-25, Ground Floor, Sumel Business Park-1,
Raipur, Ahmedabad 380 002

To,

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-I, Ahmedabad

South .
5. The Superintendent (Systems), CGST Appeals, Ahmedabad.

Rf– Guard File.
7. p.A. File


